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seed, fertilizer, and insecticides having a
value of $10,000. Under local law F’s security
interest, coming into existence by reason of
the cash disbursement and the furnishing of
goods, has priority over a judgment lien aris-
ing January 10, 1969 (the date of tax lien fil-
ing) out of an unsecured obligation.

(ii) Because F’s security interest arose by
reason of a disbursement (including the fur-
nishing of goods) made under a written
agreement which was entered into before tax
lien filing and which constitutes an agree-
ment to finance the raising or harvesting of
a farm crop, and because F’s security inter-
est is valid under local law against a judg-
ment lien arising as of the time of tax lien
filing out of an unsecured obligation, the tax
lien is not valid with respect to F’s security
interest in the crop even though a notice of
lien was filed before the security interest
arose. Furthermore, because the farm is
property subject to the tax lien at the time
of tax lien filing, F’s security interest with
respect to the farm also has priority over the
tax lien.

Example 5. Assume the same facts as in ex-
ample 4 and in addition that on October 1,
1969, G acquires several tractors to which F’s
security interest attaches under the terms of
the agreement. Because the tractors are not
property subject to the tax lien at the time
of tax lien filing, the tax lien has priority
over F’s security interest in the tractors.

[T.D. 7429, 41 FR 35503, Aug. 23, 1976]

§301.6323(c)-3 Protection for obliga-
tory disbursement agreements.

(a) In general. Even though a notice
of a lien imposed by section 6321 is filed
in accordance with §301.6323(f)-1, the
lien is not valid with respect to a secu-
rity interest which:

(1) Comes into existence after the tax
lien filing,

(2) Is in qualified property covered by
the terms of an obligatory disburse-
ment agreement entered into before
the tax lien filing, and

(3) Is protected under local law

against a judgment lien arising, as of
the time of tax lien filing, out of an un-
secured obligation.
See paragraphs (a) and (e) of
§301.6323(h)-1 for definitions of the
terms ‘‘security interest’ and ‘‘tax lien
filing.” For purposes of this section, a
judgment lien is a lien held by a judg-
ment lien creditor as defined in para-
graph (g) of §301.6323(h)-1.

(b) Obligatory disbursement agreement.
For purposes of this section the term
‘‘obligatory disbursement agreement”
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means a written agreement, entered
into by a person in the course of his
trade or business, to make disburse-
ments. An agreement is treated as an
obligatory disbursement agreement
only with respect to disbursements
which are required to be made by rea-
son of the intervention of the rights of
a person other than the taxpayer. The
obligation to pay must be conditioned
upon an event beyond the control of
the obligor. For example, the provi-
sions of this section are applicable
where an issuing bank obligates itself
to honor drafts or other demands for
payment on a letter of credit and a
bank, in good faith, relies upon that
letter of credit in making advances.
The provisions of this section are also
applicable, for example, where a bond-
ing company obligates itself to make
payments to indemnify against loss or
liability and, under the terms of the
bond, makes a payment with respect to
a loss. The priority described in this
section is not applicable, for example,
in the case of an accommodation en-
dorsement by an endorser who assumes
his obligation other than in the course
of his trade or business.

(c) Qualified property. Except as pro-
vided under paragraph (d) of this sec-
tion, the term ‘‘qualified property,”’ for
purposes of this section, means prop-
erty subject to the lien imposed by sec-
tion 6321 at the time of tax lien filing
and, to the extent that the acquisition
is directly traceable to the obligatory
disbursement, property acquired by the
taxpayer after tax lien filing.

(d) Special rule for surety agreements.
Where the obligatory disbursement
agreement is an agreement insuring
the performance of a contract of the
taxpayer and another person, the term
“‘qualified property’ shall be treated as
also including—

(1) The proceeds of the contract the
performance of which was insured, and

(2) If the contract the performance of
which was insured is a contract to con-
struct or improve real property, to
produce goods, or to furnish services,
any tangible personal property used by
the taxpayer in the performance of the
insured contract.

For example, a surety company which
holds a security interest, arising from
cash disbursements made after tax lien
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filing under a payment or performance
bond on a real estate construction
project, has priority over the tax lien
with respect to the proceeds of the con-
struction contract and, in addition,
with respect to any tangible personal
property used by the taxpayer in the
construction project if its security in-
terest in the tangible personal property
is protected under local law against a
judgment lien arising, as of the time
the tax lien was filed, out of an unse-
cured obligation.

(3) Examples. This section may be il-
lustrated by the following examples:

Example 1. (i) On January 2, 1969, H, an ap-
pliance dealer, in order to finance the acqui-
sition from O of a large inventory of appli-
ances, enters into a written agreement with
Z, a bank. Under the terms of the agreement,
in return for a security interest in all of H’s
inventory, presently owned and subsequently
acquired, Z issues an irrevocable letter of
credit to allow H to make the purchase. On
December 31, 1968 and January 10, 1969, in ac-
cordance with §301.6323(f)-1, separate notices
of lien are filed with respect to H’s delin-
quent tax liabilities. On March 31, 1969, Z
honors the letter of credit. Under local law,
Z’s security interest in both existing and
after-acquired inventory is protected against
a judgment lien arising on or after January
10, 1969, out of an unsecured obligation.
Under local law, Z’s security interest in the
inventory purchased under the letter of cred-
it qualifies as a purchase money security in-
terest and is valid against persons acquiring
security interests in or liens upon such in-
ventory at any time.

(ii) Because Z’s security interest in H’s in-
ventory did not arise under a written agree-
ment entered into before the filing of notice
of the first tax lien on December 31, 1968,
that lien is superior to Z’s security interest
except to the extent of Z’s purchase money
security interest. Because Z’s interest quali-
fies as a purchase money security interest
with respect to the inventory purchased
under the letter of credit, the tax liens at-
tach under section 6321 only to the equity ac-
quired by H, and the rights of Z in the inven-
tory so purchased as superior even to the
lien filed on December 31, 1968, without re-
gard to this section.

(iii) Because Z’s security interest arose by
reason of disbursements made under a writ-
ten agreement which was entered into before
the filing of notice of the second tax lien on
January 10, 1969, and which constitutes an
agreement to make disbursements required
to be made by reason of the intervention of
the rights of O, a person other than the tax-
payer, and because Z’s security interest is
valid under local law against a judgment lien
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arising as of the time of such tax lien filing
on January 10, 1969, out of an unsecured obli-
gation, the second tax lien is, under this sec-
tion, not valid with respect to Z’s security
interest in inventory owned by H on January
10, 1969, as well as any after-acquired inven-
tory directly traceable to Z’s disbursements
(apart from such greater protection as Z en-
joys, with respect to the latter, under its
purchase money security interest). No pro-
tection against the second tax lien is pro-
vided under this section with respect to a se-
curity interest in any other inventory ac-
quired by H after January 10, 1969, because
such other inventory is neither subject to
the tax lien at the time of tax lien filing nor
directly traceable to Z’s disbursements.

Example 2. On June 1, 1971, K is awarded a
contract to construct an office building. At
the same time, S, a surety company, agrees
in writing to insure the performance of the
contract. The agreement provides that in the
event S must complete the job as the result
of a default by K, S will be entitled to the
proceeds of the contract. In addition, the
agreement provides that S is to have a secu-
rity interest in all property belonging to K.
On December 1, 1971, prior to the completion
of the building, K defaults. On the same date,
under §301.6323(f)-1, a notice of lien is filed
with respect to K’s delinquent tax liability.
S completes the building on June 1, 1972.
Under local law S’s security interest in the
proceeds of the contract and S’s security in-
terest in the property of K are entitled to
priority over a judgment lien arising Decem-
ber 1, 1971 (the date of tax lien filing) out of
an unsecured obligation. Because, for pur-
poses of an obligatory disbursement agree-
ment which is a surety agreement, the secu-
rity interest may be in the proceeds of the
insured contract, S’s security interest in the
proceeds of the contract has priority over
the tax lien even though a notice of lien was
filed before S’s security interest arose. Fur-
thermore, because the insured contract was
a contract to construct real property, S’s se-
curity interest in any of K’s tangible per-
sonal property used in the performance of
the contract also has priority over the tax
lien.

Example 3. (i) On February 2, 1970, L enters
into an agreement with M, a contractor, to
construct an apartment building on land
owned by L. Under a separate agreement, N
bank agrees to furnish funds on a short-term
basis to L for the payment of amounts due to
M during the course of construction. Simul-
taneously, X, a financial institution, makes
a binding commitment to N bank and L to
provide long-term financing for the project
after its completion. Under its commitment,
X is obligated to pay off the balance of the
construction loan held by N bank upon the
execution by L of a new promissory note se-
cured by a mortgage deed of trust upon the
improved property. On September 4, 1970, in
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accordance with §301.6323(f)-1, notice of lien
is properly filed with respect to L’s delin-
quent tax liability. On September 8, 1970. X
obtains actual notice of the tax lien filing.
On September 14, 1970, the documents cre-
ating X’s security interest are executed and
recorded, N bank’s lien for its construction
loan is released, and X makes the required
disbursements to N bank. Under local law,
X’s security interest is protected against a
judgment lien arising on September 4, 1970
(the time of tax lien filing) out of an unse-
cured obligation.

(ii) Because X’s security interest arose by
reason of a disbursement made under a writ-
ten agreement entered into before tax lien
filing, which constitutes an agreement to
make disbursements required to be made by
reason of the intervention of the rights of N
bank, a person other than the taxpayer, and
because X’s security interest is valid under
local law against a judgment lien arising as
of the time of the tax lien filing out of an un-
secured obligation, the tax lien is not valid
with respect to X’s security interest to the
extent of the disbursement to N bank. The
obligatory disbursement is protected under
section 6323(c)(4) even if X is not subrogated
to N bank’s rights or X’s agreement is not
itself a real property construction financing
agreement.

[T.D. 7429, 41 FR 35504, Aug. 23, 1976]

§301.6323(d)-1 45-day period for mak-
ing disbursements.

(a) In general. Even though a notice
of a lien imposed by section 6321 is filed
in accordance with §301.6323(f)-1, the
lien is not valid with respect to a secu-
rity interest which comes into exist-
ence, after tax lien filing, by reason of
disbursements made before the 46th
day after the date of tax lien filing, or
if earlier, before the person making the
disbursements has actual notice or
knowledge of the tax lien filing, but
only if the security interest is—

(1) In property which is subject, at
the time of tax lien filing, to the lien
imposed by section 6321 and which is
covered by the terms of a written
agreement entered into before tax lien
filing, and

(2) Protected under local law against
a judgment lien arising, as of the time
of tax lien filing, out of an unsecured
obligation.

For purposes of subparagraph (1) of this
paragraph (a), a contract right (as de-
fined in paragraph (©)(2)(1) of
§301.6323(c)-1) is subject, at the time of
tax lien filing, to the lien imposed by
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section 6321 if the contract has been
made by such time. An account receiv-
able (as defined in paragraph (c)(2)(ii)
of §301.6323(c)-1) is subject, at the time
of tax lien filing, to the lien imposed
by section 6321 if, and to the extent, a
right to payment has been earned by
performance at such time. For pur-
poses of subparagraph (2) of this para-
graph (a), a judgment lien is a lien held
by a judgment lien creditor as defined
in paragraph (g) of §301.6323(h)-1. For
purposes of this section, it is immate-
rial that the written agreement pro-
vides that the disbursements are to be
made at the option of the person mak-
ing the disbursements. See paragraphs
(a) and (e) of §301.6323(h)-1 for defini-
tions of the terms ‘‘security interest”
and ‘‘tax lien filing,” respectively. See
paragraph (a) of §301.6323(i)-1 for cer-
tain circumstances under which a per-
son is deemed to have actual notice or
knowledge of a fact.

(b) Examples. The application of this
section may be illustrated by the fol-
lowing examples:

Example 1. On December 1, 1967, an assess-
ment is made against A with respect to his
delinquent tax liability. On January 2, 1968,
A enters into a written agreement with B
whereby B agrees to lend A $10,000 in return
for a security interest in certain property
owned by A. On January 10, 1968, in accord-
ance with §301.6323(f)-1 notice of the tax lien
affecting the property is filed. On February
1, 1968, B, without actual notice or knowl-
edge of the tax lien filing, disburses the loan
to A. Under local law, the security interest
arising by reason of the disbursement is enti-
tled to priority over a judgment lien arising
January 10, 1968 (the date of tax lien filing)
out of an unsecured obligation. Because the
disbursement was made before the 46th day
after tax lien filing, because the disburse-
ment was made pursuant to a written agree-
ment entered into before tax lien filing, and
because the resulting security interest is
protected under local law against a judgment
lien arising as of the date of tax lien filing
out of an unsecured obligation, B’s $10,000 se-
curity interest has priority over the tax lien.

Example 2. Assume the same facts as in ex-
ample 1 except that when B disburses the
$10,000 to A on February 10, 1968, B has actual
knowledge of the tax lien filing. Because the
disbursement was made with actual knowl-
edge of tax lien filing, B’s security interest
does not have priority over the tax lien even
though the disbursement was made before
the 46th day after the tax lien filing. Fur-
thermore, B is not protected under
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